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Abstract 
Open Access refers to the ability to gain access to full-text articles without having to pay a fee 
for this service by its users, while copyright involves the process of protecting the original work 
of the author. Within these topics, there are subtopics that each play a role in determining how 
Open Access and Copyright are determined. We examine the issues regarding Gold Open 
Access, Green Open Access, and Monographs, and their varying effects on authors and 
publishers, specifically in terms of fees and how these in turn affect the traditional role of the 
librarian in cultivating a learning environment. Further, we assess orphaned works, that is 
copyrighted material that has no identifiable author, as well as fair use in terms of copyright, and 
the effects on librarians’ roles with providing access to information. Our research also explores 
legal cases, which questioned the validity of copyright infringement of orphan works. We 
concluded that more legislation is needed to determine how to move forward with orphan works 
and that libraries need to collaborate with stakeholders involved to allow for equal access of 
these materials. 
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Introduction 

Libraries are more than simply buildings filled with books. They are information hubs 
where anyone, academic or layman, can go to access books and data. Without this access, much 
research would come to a halt, which is why we have examined the information policy topics of 
open access and copyright. Open access and copyright are topics of debate amongst academics. 
Open access refers to the ability to gain access to full-text articles without having to pay a fee for 
this service. Copyright involves the process of protecting the original work of the creator. Within 
each topic, there are subtopics that each play a role in determining how open access and 
copyright are applied. Nonetheless, each topic comes with its share of controversy. There is 
much support of open access to scholarly material as it allows not only the right to view 
information that would otherwise be difficult to obtain, but it also promotes the growth of 
knowledge in expanding on the studies reviewed through academic journals. On the other hand, 
opposition is sometimes viewed as wanting to double dip on fees. In some instances, academic 
journals charge scholars a fee to print an article within the journal, and the journal will in turn 
charge an additional fee to organizations or institutions such as public and academic libraries in 
order to grant them access. In other instances, the fees for monographs, for example, are too high 
for some libraries to afford, which makes them unable to provide that material to its patrons. 
These issues trickle down to the librarian who in turn has to reconcile with her role as an 
information professional and her ability to provide access to information while educating its 
members of society. Within the text, we will explore the two main sectors of open access: Gold 
Open Access and Green Open Access. 

In the case of copyright, we will explore the issue of orphan works. Orphan works are 


protected by copyright but an author to which one can attribute credit cannot be identified. This 
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was a major issue in a case brought forth by the Authors Guild when Google and the HathiTrust 
began the process of scanning books to add to a digital library collection. The Authors Guild 
claimed that Google was guilty of copyright infringement. In the end, the issue was set aside 
until more can be determined about how to assess orphan works, but they remain available under 
fair use laws. This is a problem in that it makes it difficult for librarians to fulfill their traditional 
library role. While the legality of orphan books remains in question, access to some of these 
materials is limited, therefore limiting libraries’ roles in educating communities. 
Open Access 

Open access is scholarly literature that is free of charge and often carries less restrictive 
copyright and licensing barriers than traditionally published works, for both the users and the 
authors. Open access journals are usually peer reviewed by well-established processes to 
maintain high standards (Cornell University, 2020). Open access journals and books give 
permission to the public to read without any obstacles which promotes knowledge and progress 
since there is nothing interfering from retrieving the source material. Open access journals are 
peer-reviewed but they are also open to build upon published ideas (Berkley Library, 2020). The 
result of open access journal research becomes the grist for new insights and are assets for 
progress in areas such as health, energy, the environment, agriculture, and national security. 

There are two models in which open access journals are published. One model is called 
Gold Open Access. This model provides immediate access to the publisher-version of the article 
on the publisher’s website (Berkley Library, 2020). However, there is an issue with this model in 
that the author pays the publisher to publish in their journal, then the publisher sells a 


subscription to the library. The publisher gets paid twice for one article. Conversely, the author 
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can offset the costs by looking for grants through research institutions, universities, libraries, and 
scholarly societies (Berkley Library, 2020). 

The second model is called Green Open Access. This model allows the final 
author-version of the journal article to be available, however, it might not be the publisher’s final 
format (Berkley Library,2020). This model is beneficial because it gives early access to part of 
the article. The downside is it is not the whole journal or the final version. Green Open Access is 
funded by institutional, governmental, and other funds dedicated to creating and maintaining an 
archive (Berkley Library, 2020). 

Open access books are also part of the library system called monographs. Monographs 
function the same way as journals, meaning they have similar barriers to subscriptions (Berkley 
Library, 2020), the difference is that monographs are expensive and few libraries can afford them 
(Berkley Library, 2020). However, there are ways that libraries can share these books. For 
example, there is a website titled University of California Press Luminos where libraries and 
other partnerships allow access to these monographs for little to no cost (University of California 
Press Luminos, 2020). There are also publishers who will offer a discount if the library is willing 
to have a printed version of the monograph. Some publishers give discounts for physical copies 
because it provides them the opportunity to recover the costs of print sales (Berkley Library, 
2020). According to the Berkeley Library website the total cost of a monograph can start at 
around $7,000; however, there is a program called Berkeley Research Impact Initiative that helps 
authors cut costs in purchasing the monograph. 

Copyright 
The United States copyright law was enacted in 1790 by the First Congress. The most 


recent significant changes to the copyright law were in 1976 to address how new technology, 
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such as copy machines, would impact copyright, and to implement international copyright laws. 
Protected works were also extended to the author’s life plus 50 years, however, this was later 
extended to life plus 70 in 1998 (Association of Research Libraries, n.d.). 

Libraries need to adhere to copyright laws to ensure users are not infringing on copyright 
such as photocopying an entire book. The copyright law does allow parts of books to be copied 
for educational purposes under the fair use laws, but there are limitations. In 2004, Google 
partnered with several U.S. universities in order to scan the library collections in an effort to 
build a digital library for online access. Students, libraries, and researchers were excited about 
the endeavor because it would provide works that would otherwise be inaccessible. In Google 
Books, small sections of copyrighted text would be available when users entered a search in the 
search engine, but the entire text would not be accessible. However, in 2005, Google was sued 
by the Authors Guild and the Association of American Publishers claiming Google was 
infringing on copyright by providing snippets of copyrighted text (Leonard, 2010; Stempel, 
2013). The Authors Guild also sued the universities, known as the HathiTrust (York, 2012), ina 
separate complaint in 2011 also claiming copyright infringement (Hufford, 2012). 

A major issue that came up in these lawsuits was the plaintiff’s concern over orphan 
works. An orphan work is a copyrighted, out of print text where the creator or rightsholder 
cannot be identified or located (Association of Research Libraries, n.d.). Within the research 
community, there is much interest in making orphan works accessible due to the valuable 
findings these publications provide (Adler, Band, & Butler, 2011); however, due to these 
lawsuits, the digitization projects for orphan works have been put on hold indefinitely by the 
HathiTrust until a better process can be established in determining copyright (Albanese, 2011), 


but Google plans to continue their scanning efforts (Stempel, 2013). 
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Orphan works are still under copyright but are no longer commercially available, 
therefore, libraries are still able to circulate these books to students and patrons based on the fair 
use laws. This is the main argument Google presented in the case brought against them by the 
Authors Guild in which a judge ruled in Google’s favor; however, under the proposed settlement 
that was rejected in 2011 (Stempel, 2013), Google was looking to gain a monopoly on the orphan 
works already scanned into their library while making a profit (Munro, 2009). Legally, Google 
would not be able to turn a profit on someone else’s copyrighted work regardless if the material 
is still commercially available or not. On the other hand, with the HathiTrust, there were no plans 
on making a profit with their digital library since their mission is to preserve works to keep them 
accessible for future years to come (Adler, Band, & Butler, 2011). 

As these cases demonstrate, orphan works should be made available through the fair use 
clause. Legislation will eventually need to outline how digitization of orphan works, and perhaps 
all copyrighted material, can be done legally to prevent future lawsuits to universities and other 
organizations such as the HathiTrust. Although Google’s Book Project is welcomed by the 
research community and the general public, they may want to consider being more of an online 
library rather than trying to be a database providing access for a fee. 

Roles of Librarians 

Open Access and Copyright affect the traditional role of librarians in two ways. The first 
is in the way that information is shared. Libraries eliminate barriers that users would otherwise 
encounter if attempting to access information on their own. If “the mission of librarians is to 
improve society through facilitating knowledge creation in their communities,” as Lankes (2011, 
p. 83) explains, then open access affords patrons that opportunity with factual and objective 


resources for library patrons. Access to academic journals allows users to expand their 
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knowledge in various fields and since educating others is another traditional role for librarians, 
open access highlights that role by welcoming users to further their research. On some occasions, 
librarians find themselves with their hands tied when materials such as monographs become 
unavailable to libraries due to cost. Funding is always an issue for libraries, particularly public 
libraries. If there is a limit in their budget, this also limits the materials that get purchased for 
circulation and online use. It is a challenge for librarians to navigate the bureaucracies of 
expensive journals and monographs. While monographs may sometimes be offered at a discount 
to libraries in exchange for print versions of the materials, this exchange still places a constraint 
in the way that monographs are accessed. Furthermore, the traditional role of librarians as 
educators and gatekeepers of information is challenged in that they find themselves having to 
compromise access to materials at the expense of their patrons. 

In terms of Copyright, one of the main aspects that affects the traditional role of a 
librarian is fair use, particularly orphan works. The issue of orphan works under copyright law is 
they are still under debate in the courts. As librarians, we have a responsibility for collecting and 
archiving materials which can be a challenge in this case. While librarians are tasked with 
providing access to information, the concern with orphan works is that access can sometimes be 
limited due to the legalities involved. For example, books can be under circulation, under fair use 
laws, however, they cannot be scanned and accessed online. This is a problem that limits access 
to orphan works by not allowing users to have the option of viewing materials outside of 
circulation. “The orphan became the keyway to articulate the problem whereby the rights of 
copyright owners were being protected to the detriment of digital libraries and archives” 
(Murrell, 2017, p. S155). It is imperative for libraries to collaborate with other stakeholders to 


address the growing need for online access to orphan works. 
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Conclusion 

Our social responsibility as librarians in providing information is essential to our 
profession and includes the opportunity to support the education of those seeking information as 
a more informed citizenry. Providing open access journals that are peer reviewed within a variety 
of disciplines allows the user to make informed decisions and affords a path to a greater 
understanding of their communities, as well as a broader worldview. Equally important is the 
discussion of the publisher’s distribution of articles and the availability libraries can provide to 
users. The ongoing discussion of open access policy will continue as long as information policies 
continue to be developed. Our ongoing efforts to analyze this topic will be necessary to 
determine how we will continue to provide information for users. 

The intricacies and complex policies of copyright law is an ongoing issue of debate, 
specifically within the topic of Google’s interest in building an online digital library which would 
allow access to all. Discovering the uniqueness of orphan works, provides awareness of how 
important the roles of information policy and legislation have in the world of information science 
and the continued development of digitized work. It is essential to understand the methods of 
interdisciplinary subjects related to information policy, the history of lessons learned, and the 


future we have yet to discover. 


CRITICAL ANALYSIS INFORMATION POLICY: OPEN ACCESS AND COPYRIGHT 10 


References 
Adler, P., Band, J., & Butler, B. (2011, September 13). Resource packet on orphan works: Legal 
and policy issues for research libraries. Association of Research Libraries. 


http://www.arl.org/bm~doc/resource_orphanworks_ 13septl1.pdf 


Albanese, A. (2011). HathiTrust suspends its orphan works release. Publishers Weekly Online. 





03d52ce 


Association of Research Libraries. (n.d.). Copyright timeline: A history of copyright in the 


United States. (n. d.). https://www.arl.org/copyright-timeline/#:~:text= 





Berkeley Library. (2020). Berkeley research impact initiative (BRII): Program description. 


https://guides.lib.berkeley.edu/brii/description 

Berkeley University. (2020). What is open access? 
https://www.lib.berkeley.edu/scholarly-communication/open-access-publishing/what-is-o 
pen-access 


Cornell University. (2020). Open access publishing : What is open access? 


https://guides.library.cornell.edu/openaccess/home 


Hufford, A. (2012, October 11). ‘U’ wins copyright lawsuit against Hathitrust digitalization 


project. Michigan Daily. https://www.michigandaily.com/news/10-hathitrust-ruling-11 


Lankes, R. (2011). The atlas of new librarianship. In The atlas of new librarianship. The MIT 
Press. https://doi-org.libproxy1.usc.edu/10.7551/mitpress/8755.003.0005 

Leonard, G. K. (2010). The Google Books settlement: Copyright, rule 23, and Department of 
Justice § 2 enforcement. The Computer & Internet Lawyer, 27(12), pp. 12-18. 


Munro, N. (2009, May 8). Google gives home to 'orphan books’. National Journal. 


CRITICAL ANALYSIS INFORMATION POLICY: OPEN ACCESS AND COPYRIGHT 11 


https://link. gale.com/apps/doc/A199564626/AONE?u=usocal_main&sid=AQONE&xid=9 





904626 

Murrell, M. (2017). Out of print: The orphans of mass digitization. Current Anthropology, 
58(15). https://doi.org/10.1086/688868 

Stempel, J. (2013, November 14). Google defeats authors in U.S. book-scanning lawsuit. 


Reuters. 


https:/Awww.reuters.com/article/us-google-books/google-defeats-authors-in-u-s-book-sca 





nning-lawsuit-idUSBREIADOTT20131114 


University of California Press Luminos. (2020, November). The highest standard of scholarly 
publishing: Open to the world. https://www.luminosoa.org/ 
York, J. (2012). HathiTrust: The elephant in the library. Library Issues: Briefings for Faculty 


and Administrators, 32(3). 


